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CEG S ON AND GRDER O SM SSI NG PETITION

This matter cones before the Board on a petition for decertification
filed under Labor Code Section 1156.7 and 8 Cal. Admn. Code Section 20390 and
an order inpounding ballots issued under 8 Cal. Admn. Gode Section 20360(c).

Following a petition for certification filed by the United Farm
Vorkers of Anerica, AFL-AQ (URW on Septenber 2, 1975, a representation
el ection was held on Septenber 6, 1975. The tally of ballots showed that the
UFWhad received a majority of the votes cast. Follow ng resol ution of
objections to the election, the UAWwas certified on March 22, 1977, as the
excl usi ve col | ective bargai ning representative of all agricultural enployees
of the Enpl oyer in Kern and Tul are Gounties, including agricultural enpl oyees

in the Enpl oyer' s packi ng sheds.



After nore than a year of bargaining, the UFWand the Enpl oyer
signed a contract on May 11, 1978. The termof the agreenent was one year,
fromMy 11, 1978, to May 10, 1979. UWnhder the terns of the agreenent, the
contract woul d autonatically renewitself on the expiration date unless either
party gave witten, notice to the other party 60 days prior to the expiration
date requesting negotiations for a new agreenent and 30 days prior notice to
the State Gonciliation Service.

h August 25, 1978, a petition to decertify the UFWas bar gai ni ng
representative was filed by Jose L. Cadiz, an enpl oyee in the bargaining unit.
After investigation and over the objection of the UFWthat the contract barred
such a petition at that tine, the Regional Drector issued a Noti ce and
Drection of Hection for Septenber 1, 1978. A notion to dismss the
decertification petition or inthe alternative to stay the el ecti on pendi ng
resol ution of the | egal question of whether the contract constituted a bar to
an election was filed wth the Board by the UFWon August 31, 1978. Follow ng
review of the notion, the Board refused to stay the election, but issued an
order inpounding the ballots under 8 Cal. Admn. Gode Section 20360(c) in
order to maintain the status quo pendi ng a decision on the contract bar issue.

A subsequent notion by the Enpl oyer
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to reconsi der the order inpounding ballots was denied by the Board on
Sept enber 7, 1978.Y

V¢ are asked to deci de whether a collective bargai ni ng agr eenent
for a fixed terra of one year bars the filing of a petition for an el ection
for all or part of its term The answer to this question requires the
bal anci ng of the sonetinmes conflicting interests of society in peace in the
agricultural fields through stabl e collective bargai ni ng agreenents and of
enpl oyees in the freedomto change or reject their collective bargai ni ng
representative. See Section 1 of the Agricultural Labor Relations Act of
1975 (Act) and Labor Code Section 1140.2. In striking this bal ance, the
statutory schene i ncorporates rul es devel oped by the NLRB in the regul ati on
of labor relations in an industrial setting. These rules are known as bars
to elections. llectively, they stand for the proposition that enpl oyees are
entitled to change or reject their representative, if they desire, but only
at reasonable intervals. Thus, an election wll not be directed in a
bargai ning unit where a valid election has been held in the i medi ately

precedi ng year, the "election bar". Labor

. YThe Enpl oyer argues that the Board has jurisdiction to review a Regional
Drector's decision directing an el ection only in post-election objection
proceedi ngs under 8 Cal. Admn. Code Section 20365(c) and that suc _
proceedi ngs can onb% begin once a tally of ballots is conpleted. V¢ reject
this contention. enever it appears necessary to effectuate the purposes of
the Act, the Board may order inpoundment of the ballots in an election. 8
Gl. Admn. Code Section 20360(c). As discussed, infra, this case presents
an inportant question of first inpression which can be effectively Isol ated
fromthe particular facts of the case. The order of inpoundnent permts the
Board to rule on the | egal question wthout prejudicing the rights of any

party.
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(Gode Section 1156.5. MNor will an election be directed during the first year
of a certification or during an extended certification, the "certification

bar". Labor Code Section 1156.6. Finally, a witten collective bargaini ng
agreenent, executed by an enpl oyer and the certified bargai ning
representative and i ncorporating the substantive terns and conditions of -
enpl oynent, wll bar a petition for an election for the termof the agreenent
for a period not to exceed three years, the "contract bar”. Labor Code
Section 1156. 7(b). Enployees or rival unions nmay file petitions seeking
decertification or replacenent of the bargaining representative in the 12
nont hs precedi ng expiration of a contract which woul d ot herw se bar the

hol ding of an el ection. Labor CGode Section 1156.7(c) and (d).

Wiile the various bars to an el ection serve different purposes,
the central thenme of such rules is that enpl oyees shoul d be bound by their
choi ce of a bargaining agent for a period of tine sufficient to allowthe
bargai ning relationship to devel op and mature in order to attain the
stability which is also an objective of the statute. See Kaplan's Fruit &

Produce ., 3 ALRB No. 23 (1977) (certification bar). The Whited Sates

Suprenme Gourt, in a case involving the certification bar, concluded that

bi ndi ng enpl oyees to their chosen representative for a fixed tine pronmotes a
sense of responsibility in the el ectorate necessary for heal thy | abor

rel ations. Ray Brooks v. NLRB, 349 U S 98, 35 LRRM 2153 (1954).

Furthernore, as the Gourt recogni zed, a union should be given anple tine to

carry out its nandate on behal f of the enployees it represents and shoul d not
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be under pressure to produce hot-house results. The union's duty does not
cease wWth the signing of a collective bargaining agreenent. Particularly
where the agreenent is the first contract between a union and an enpl oyer, the
early nonths of operation under its terns involve diligent admnistration of
the agreenent and adjustnents to nake the agreenent conformin practice to the
expectations of the enpl oyees as well as those of the enpl oyer. A najor
benefit to enpl oyers who sign collective bargai ning agreenents is the
stability that results fromhaving the conditions of enpl oynent fixed for a
definite period of tine.

Early inits history the NLRB recogni zed the necessity of
bal anci ng enpl oyee freedom of choice against stability in labor relations. In
National Sugar Refining Go., 10 NLRB 1410,
3 LRRM 544 (1939), the NLRB dismssed a petition filed during the termof a

one-year contract stating that a new petition woul d be accepted only at a
reasonabl e time before the expiration of the existing contract. |n subsequent
years, the NLRB sought to define what constituted a reasonable tine prior to
expiration of a contract for the filing of a petition. 1In 1958, in an attenpt
to bring sone certainty and sinplicity toits contract bar rules, the NLRB

i ssued two decisions. In Pacific GCoast Ass'n of Pulp & Paper Mrs., 121 NLRB
990, 42 LRRMI 1477 (1953), the NLRB held that a contract with a fixed duration

woul d usual Iy constitute a bar for as much of its termas did not exceed two
years. Any contract wth nore than a two-year termwoul d be treated as a
contract wth a two-year term In the conpani on case of DelLuxe Metal
Furniture o., 121 NLRB 995, 42 LRRM 1470 (1958),
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the NLRB created, an "open period' prior to the expiration of a contract
during which petitions could be filed. This was a 60-day period from90 to
150 days prior to the expiration of the contract. The last 90 days of a
contract were designated as an "insul ated period" during which collective
bargai ning for a new contract coul d proceed w thout the disruption of
petitions being filed. However the NLRB continued to accept decertification
or other petitions in seasonal industries even if filed nore than 150 days
before the expiration of the contract. DeLuxe Metal Furniture, supra ,

citing, South Porto Rco Sugar Go. , 100 NLRB 1309, 30 LRRm 1454 (1952) .

Thi s exception was necessitated by the possibility that the open period m ght
fall during an of f-peak season, but did not tend to disrupt contract stability
as, under NLRB procedures, the el ection would not be conducted until the first
peak follow ng the expiration of the contract. C . Cooperative Azucarera Los
Canos, 122 NLRB 817, 43 LRRM 1193 (1958).

Four years later, in 1962, the NLRB found further revision of these
rul es necessary. The NLRB extended the period during which a fixed-duration
contract would act as a bar to three years. General Cable Corp., 139 NLRB
1123, 51 LRRM 1444 (1962). In naking the extension, the NLRB found that the

limtation on enpl oyees' free choice was relatively slight when wei ghed
against the follow ng factors: instability in the econony, devel opnents in the
| abor novenent and | abor |egislation and court decisions, and nost
significantly, statistics which showed

FITEEEEErrrrrr
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that the najority of [abor contracts were for terns | onger than two years.
The NLRB stat ed:

Conpositely, all these factors serve to stress the efficacy of

col | ective agreenents, the need to respect their provisions, the
desirabili t?/ of di scouraging rai ds anong uni ons, the w sdom of
granting relief to enpl oyees to assist themin eradicating naj or
causes of discontent arising wthin their ow institutions and from
their relations wth their enpl oyers, and the inperative for |ong-
range pl anni ng responsive to the public interest and free fromany
unnecessary threat of disruption.

The accommodat i on we have nmade in bal ancing the interest of enpl oyee
freedomto choose representatives, and the interest of stability of
industrial relations, is in the perspective of these conditions and
events. Al point to a clinate of greater adherence to al ready
chosen bargai ning representatives, reliance on the agreed-upon | aw of
exi sting contracts and recourse to renedi es Eroffered wthin the
franework of established relationships for the redress of assorted

W ongs.

A'so in 1962, the NLRB reduced the period during which a petition could be
tinmely filed to a 30-day period from50 to 90 days prior to the expiration of
the contract. Leonard Whol esale Meats, Inc., 136 NLRB 1000, 41 LRRM 1901
(1962). This coincided wth the NLRB s del egation of nuch of its decision-

nmaki ng power in representation cases to its Regional Orectors, a factor which
substantially shortened the tine between the filing of a petition and the
conduct of an election. W note that in elections requiring a Regi onal
Drector decision, it nowtakes the NLRB a nedian tine of about 75 days to
process a petition fromfiling to election. Thus, in effect, the NLRB does
not conduct decertification elections during the life of an existing contract
wth atermof three years or less. This is especially true for seasonal

i ndustries in which the NLRB conducts the el ection during the peak season

foll ow ng the contract expiration date.
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In sumary, NLRB rules provide that every contract of three years
duration or less is a bar to an election for nost of its term and every
contract has an open period of 30 days when petitions w | be considered
timely. The NLRB extended the tine when considerations of stability warranted
the denial of an el ection because of a contract bar fromone to tw, and
finally to three years, contingent upon the termof the contract agreed upon
by the parties. The CGalifornia |legislature expressly adopted this NLRB
precedent in providing that a collective bargai ning agreenent shall be a bar
to petition for an election for as nuch of its termas does not exceed three
years. Labor Code Section 1156.7(b). Recognizing that in agriculture a
conpl ete cycl e takes one year, the Act departs fromthe nore |imted 30-day
"open period" during which tinely petitions nay be filed under the NLRB and
provides for a one-year open period to permt an election at a tine when the
nunber of agricultural enpl oyees is not | ess than 50 percent of the enpl oyer's
peak agricultural enploynent for the current cal endar year. The Act does not
provide for a 60-day "insul ati on period* conparable to that provided by the
NLRB.

The Enpl oyer argues that the statutory | anguage is clear and
requires that every contract, regardi ess of its length, be open to the filing
of a petition wthin the 12 nonths precedi ng the expiration of the contract,
so long as the peak of season requirenent is net. Ve do net agree. The
statutory section (1156.7(c)) cited by the enpl oyer in support: of its

posi tion states:
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....apetition [for decertification] shall not be deened

tinely unless it is filed during the year preceding the

expiration of a collective bargai ni ng agreement whi ch woul d

ot herw se bar the holding of an el ection....
Areading of the statute as a whol e, together with the statenent of purpose
and its coomtnent to applicable NLRB precedent in Section 1148, i ndi cat es
that the legislature intended this | anguage regarding the tinely filing of a
petition to refer to three-year contracts. Uhder the Enpl oyer's reading, a
one-year contract could never be a "col | ective bargai ni ng agreenent which
woul d ot herw se bar the holding of an el ection.” Such a result woul d create
a special class of collective bargaining agreenents limted to one-year in
duration, which, contrary to NLRB precedent and the intent of the
| egi sl ature, woul d be open to attack as soon as they are signed w thout any
intervening period in which the stability of |abor relations i s guaranteed.
This woul d di scourage parties fromenteri ng one-year contracts as a neans of
resolving the years of mstrust which have built up in agricultural | abor
relations between the parties and of adjusting contract terns to actual
practice. Section 1148 and the entire statute establish that the | egislature
was aware of the body of NLRB precedents, and this section contains no
suggestion that the incorporation of the three-year limtation on contract
bars was intended to nake the rest of such precedents inapplicable. In
striving to effectuate the intent of the legislature, we are raquired to try
to achi eve an equitabl e bal ance between the stability of |labor relations in
agriculture and the enpl oyees' right to exercise freedomof choice. In doing

SO, we are
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mndful of the clear statenents about statutory construction nmade by the
Galifornia courts. A recent expression of general principles consistent with
nuner ous other cases is set forthin Seilberg v. Lackner, 69 CA 3d 730, 735
(1977):

In construing a statute, the court should ascertain the intent of the
Legislature so as to effectuate the purpose of the | aw (CGossack v. Aty
of Los Angeles (1974) 11 Cal. 3d 726, 732 [114 Gal. Rotr. 460, 523 P. 2d
260]; Select Base Materials v. Board of Equal. (1959) 51 Gal. 2d 640 645
¥335 P.2d 672]). In determning the legislative intent, the court turns
irst tothe words used in the statute (People v. Knowes (1950) 35 Cal .
2d 175, 182 [217 P.2d 1]). The words, however, nust be read in context,
keepi nﬁ in mnd the nature and obvi ous purpose of the statute (Johnst one
v. R chardson (1951) 103 Cal . ApB 2d 41, 46 L229 P.2d (]), and the
statutory Ianguaﬁe appl i ed nust be given such interpretation as wl |
pronot e rather than defeat the objective and policy of the law (Gty of
LA v. Pac. Tel. & Tel. Go. (1958) 164 Cal. App. 2d 253, 256 [330 P.2d
883]). Satutes or statutory sections relating to the sane subj ect nust
be construed toget her and harnoni zed i f possi bl e (Mannhei mv. Superi or
Gourt (1970) 3 CGal. 3d 678, 687 [91 Cal. Rotr. 585, 478 P.2d 17]; Gounty
of Pacer v. Aetna Cas. etc. Co. (1958) 50 Gal. 2d 182, 188-189 [ 323
P.2d 735]). Finally, in ascertaining legislative intent, the courts
shoul d consi der not only the words used, but should al ) take into
account other matters, such as the obj ect in vi ew, the evils to be
renedi ed, the history of the times, |egislation upon the sane subject,
publ i c pol icy and cont enpr aneous const ruct i on (Aford v. Rerno (1972)
27 Cal. App. 3d 682,688 [104 Cal. Rotr. 110]; Estate of Jacobs (1943) 61
Cal. App. 2d 152, 155 [142 P.2d 4542).

After review ng these principles, the statute, and the briefs filed by

the parties, we conclude that a one-year contract can bar a petition filed
during the first el even nonths of its term As our statute nandates an

el ection wthin seven days of the filing of a proper petition conpared to the
75 days it currently takes under NLRS prcceedures, we consider the last 30
days of the contract to be an appropriate open period for filing

decertification or rival union petitions. A petition for
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decertification nay be filed at any tine during the twel ve nonths fol | ow ng
the 30th day prior to the expiration date so long as the peak of season and
other filing requirenents of Labor Gode Section 1156.7 are satisfied. A
renewal of the existing contract or the execution of a new contract prior to
the filing of such a petition wll not act as a bar to the petition. This
rule wll assure that the parties to collective bargai ning agreenents in the
early period of bargaining under this Act wll be free to devel op satisfactory
bargai ning rel ationshi ps and mutual trust for at least 11 nonths w thout the
interruption or disruption which an organi zati on canpai gn mght cause.
Gonversely, the enpl oyees will not be deprived of their freedomto change or
reject their bargaining representative at reasonabl e intervals.

Accordingly, pursuant to Labor Code Section 1156.7, it is hereby
ordered that the petition for decertification filed inthis natter be, and it
hereby is, dismssed as untinely, without prejudice to the filing of a new
petition at a tine consistent wth the rule set forth in this decision, and we
hereby decl are the el ection conducted in this natter on Septenber 1, 1978 to
be null and voi d.

DATED Septenber 29, 1978

GRALD A BROM (hai r man
RONALD L. RUTZ, Menber

HERBERT A PERRY, Menber
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MEMBERS HUTCH NSON AND MeCARTHY, D ssenti ng:

The majority takes the position that, in order to pronote stability
in collective bargaining rel ationships, the farmworkers at M Caratan, Inc.
are to be denied, at this tine, the freedomto decide for thensel ves whet her
or not they wish to retain their present bargaining representative. Ve
di sagree because we conclude that the ALRA clearly permts a decertification
petition to be filed under the circunstances presented herein.

Labor Code Section 1156.7 (c) is the provision
applicable to the petition in this case. That section provides in pertinent
part:

... such a petition shall not be deened tinely unless it is filed
St conent whi ah hou d ot her v se. bar e hol ding of an & ecion o
The najority opinion focuses on the word "ot herw se" in concl udi ng

that the Legislature intended the contract bar
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to apply only to three-year contracts. The majority reasons that if a
decertification petition were tinely during the entire termof a one-year
contract, such contract could not be an agreenent whi ch "woul d ot herw se
bar the holding of an election.” A reading of the statute as a whol e,
however, quickly reveals the error in this conclusion

Labor Gode Section 1156.7 (a) provides that no contract entered into
prior to the effective date of the Act will bar a petition for an el ection.
Smlarly, Sections 1156.7 (b) (1) and (2) exclude, as el ection bars,
agreenents which are not reduced to witing and signed by all parties thereto
and those whi ch do not incorporate the substantive terns and conditions of
enpl oynent. Thus, for the sake of clarity, it was necessary for the drafters
to use the words "otherw se bar" to indicate that the agreenents described in
paragraphs (a), (b)(1), and (b)(2) are not subject to decertification
procedur es because they are not agreenents whi ch woul d "ot herw se bar" an
el ecti on.

By referring to the period during which a decertification petition
could be filed as "the year preceding the expiration of a collective

bar gai ni ng agreenent,"” the Legislature was sinply using an expressi on which
woul d permt the "year preceding" requirenent to be included in the sane
sentence wth the peak enpl oyment requirenent. By the plain, literal neaning
of the statute, peak enploynent is the only factor which limts when a
petition may be filed during the life of a one-year contract.

If, as the mgjority clains, the Legislature had
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intended to exclude one-year contracts from the provisions of Section
1156.7 (c), it would have been a sinple natter to have clearly expressed
that intention.

The najority further argues that considering the
purposes of the statute as a whol e, together with NLRB precedent, the
Legi sl ature coul d not have intended decertification provisions to apply to
one-year contracts. Ve, however, believe that these considerations point to
t he opposi te concl usi on.

To properly understand the intent behind Section 1156. 7(c), we | ook
to other provisions of the statute which reflect the thinking of the
Legislature. The provisions with respect to el ection procedures, many of
whi ch are unique to the ALRA evidence the Legislature's desire to grant to
farmworkers the w dest possibl e scope of freedomof choice.

For exanple, the ALRA permits bargaining only with a certified
union. GCertification can only be obtained by secret ballot election. The
NLRB, on the other hand, permts voluntary recognition. Uder the NLRA the
enpl oyer, in certain circunstances, can petition for an election. Such is not
the case with the ALRA

The ALRA requires that all election petitions be acconpani ed by a 50
percent show ng of interest [except decertification petitions which require
only a 30 percent show ng], and be tinely filed wth respect to peak
enpl oynent periods. Qur Act also requires that el ections be conducted wthin
seven days of the filing of the petition, |eaving issues such as voter

eligibility, scope of the unit, and objections to
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the conduct of the election for resolution in post-el ection procedures. Al

of these previsions denonstrate that the Legislature placed a high priority on
enpl oyees' freedomof choice and that it nolded the | aw to accommodat e t he
particul ar needs of agricultural enploynent patterns.

The ALRA and the col | ective bargai ning rel ationships that exist
thereunder are still new At a conparable period in the devel opnent of the
N_LRA the National Board took the position that until the relationshi ps
bet ween workers and their representatives, and | abor organizati ons and
enpl oyers, becane nore firmy established, a greater enphasis shoul d be pl aced
upon enpl oyee freedomof choice. Thus, in General Mtors Gorp., 102 NLR3 1140
(1953), the Board noted that:

During the Beri od when the techni ques and potentialities of
col I ective bargai ning were first being sl owy devel oped
under the encouragenent and protection of Federal .

| egislation, the Board | aid greater enphasis upon the right
of workers to select their representative frequently than

upon prol onged adherence to a bargai ni ng agent, once
chosen. Id. A 1142.

Under NLRB rul es, every contract, including a one-year agreenent,
has an open period of 30 days [fromthe 90th to 60th day prior to expiration
of the agreenent] during which decertification petitions or rival union
petitions can be filed. Because of the seasonal peak requirenents such a
provi sion woul d be unworkable in the agricultural setting. It is, in cur
view, he recognition of this fact that led our legislature to provide for a

12—ront h open period for filing such petitions regardl ess
FHETTELrrrrrrrrri
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of the termof the contract.¥

Under NLRB precedent, the last 60 days prior to expiration of a
contract constitute a closed period. The purpose of this rule is to
accommodat e the need for stability curing the tine negotiations are under way
for renewal of the contract. By declaring an open period during the |ast 30
days of a one-year contract the majority wll permt filing precisely at the
tine set aside by the NLRB. The negotiation process wll, therefore, be
encunbered with the uncertainty and di sruption whi ch acconpani es any el ection
canpai gn. 2

I n those i nstances where the peak requirenent cannot be net during
this 30-day period there is a danger that a subsequent filing wll occur soon
after execution of a newcontract. |f the new contract has a three-year term
the unstabilizing influence appears obvious. |In our opinion the Legislature
intended that the question of decertification be decided prior to conmencenent
of new negotiations in order that any cloud over the incunbent union's status

mght be renoved

YThe NLRB has recogni zed that an exception nust be nade for
seasonal industries. |n Cooperativa Azucarera Los Canos, 122 NLRB 817, 43
LRRM 1193 (1958), the NLRB accepted a decertification petition during the life
of a one-year contract, but delayed the el ecti on because the petition was
filed during an of f-peak season. At issue in the case before us is a petition
filed during Eeak under a statute which requires that the el ection be
conducted w thi n seven days.

Z|'n Gonerativa Azucarera Los Canos, supra, the NLRB noted
that the insulated period i medi ately precedi ng and i ncl uding the expiration
date of an existing contract is fully applicable to seasonal industries, and
that a petition filed during such period wll be dismssed as untinely
regardl ess of the nature of the industry.
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before the oftentimes | aborious process of bargaining takes pl ace.

The point we w sh to enphasize is that an analysis of all of the
provisions of the ALRA together wth NLRB history and precedent, denonstrates
the Legi sl ature was cogni zant of the inportant, but conflicting, policy
consi derations and purposefully tailored the | egislation to acconmodat e those
considerations wthin the unique context of California agriculture.

To the extent that further need exists to alter the bal ance struck
by the ALRA between the conflicting interests of enpl oyee freedomof choice
and stability in bargai ning relationshi ps, the necessary changes nust cone
fromthe Legislature. They should not be inposed by admnistrative fi at. ¥

Under all the circunstances presented herein, we concl ude
that observance of the cardinal rule of statutory construction is
required. That principle provides that the function of a judicial body
is to:

ascertain and declare what is in terns or in substance

i:oht ained [in the statute], not to insert what has been
omtted, or to omt what

¥Inour viewthe record in this case is i nadequate not only for purposes
of resolving the issues of this case but, nost certainly, inadequate for
adoption of a general rule to be applied in all cases. Because of the
procedural history of this case we are ignorant of the nature of the campai gn
and vote tally which woul d shed |ight on the actual degree of stability that
currently exists. For exanpl e, we do not know he percentage of currently
enpl oyed peopl e who act ual IK voted or the degree of turnover that has occurred
anong the enpl oyees since the tine of the initial election. Cbviously,
questions concerning the degree of enpl oyer involvenent in the canpai gn woul d
be rel evant to consideration of the issues.
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has been inserted;, and where there are several provisions or
particulars, such a constructionis, if possible, to be adopted
as wll give effect to all. [California Code of Qvil

Procedure, Section 1858. ]

It is not wthin the province of this Board, even as an expert
admni strative agency, to contravene the clear |anguage of the statute which
we are charged wth inplenenting, especially where, as here, inportant and
conflicting policy considerations have been resol ved by the Legislature and
where insufficient experience and an i nadequate record prevent a full

under st andi ng of the conpl exities invol ved.

Dated: Septenber 29, 1978

RCBERT B. HUTCH NSO\, Menber

JGN P. MCARTHY, Menber
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CASE SUMVARY

M Caratan, |nc. 78-RD-2-D
4 ALR3 No. 68

BOARD DEA S ON

D SSENT

Followng the filing of a petition for decertification
under Labor Code Section 1156. 7(c), an el ection was conducted on
August 25, 1978, over the objection of the UFWthat the el ection was
barred by its existing one-year contract wth the Enployer. After a
UFWnotion to dismss the petition or, inthe alternative, to stay
the el ection pending resol ution of the contract-bar issue, the Board
ordered i npoundnent of the ballots under 8 Gal. Admn. Code Section
20360(c), I1n order to preserve the status quo pendi ng resol ution of
Lh_e I:egal i ssue, on which the parties were permtted to submt

riefs.

The Board held that a reading of the statute as a whol e,
together wth the statement of its purpose and its coomtnent to
appl i cabl e NLRA precedent, indicates that the |egislature intended
the language in Labor Code Section 1156.7(c) regarding the period for
filing a decertification ﬁetition to apEIy to a three-year contract.
For one-year contracts, the Board struck an equitabl e bal ance between
the stability of agricultural |abor relations and the enpl oyees'
right to change or reject their representative, by holding that a
one-year contract bars a ﬁetiti on filed during the first el even
nonths of its term but that a decertification petition could be
timely filed during the 12 nonths foll ow ng the 30th day precedi ng
the expiration date of the contract so long as the peak of season and
other filing requirenents of Labor Code Section 1156.7 were
satisfied. Arenewal of the existing contract or the execution of a
new contract prior to the filing of such a petition wuld not act to
bar a petition during that period.

The Board also held that it has the authority to
i mpound bal lots under 8 Cal. Admn. Gode Section 20360(c) and to
review a Regional Drector's direction of an election prior to
post - el ecti on obj ections proceedi ngs where, as here, the case
presents an i nportant question of first inpression which can be
effectively isolated fromthe particular facts of the case.

_ The Board di smssed the decertification petition as _
untinely, wthout prejudice to the filing of a newpetition at a tine
cog& st gnt wth the Board's ruling, and declared the el ection nul |
and voi d.

The di ssent contends that Labor Code Section 1156. 7(c)
Permts the filing of a decertification petitionin this case and
that the only factor which limts when such a petition peak of season
requi r erment .

* * %
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